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Petitioner seeks a wit of habeas corpus pursuant to 28
U S C 8§ 2254 preventing the State of Connecticut fromretrying
hi m on a m sdeneanor charge on the ground that the retrial, which
has been stayed pending the outcone of this habeas litigation, is
barred by the Doubl e Jeopardy C ause of the Fifth Arendnent. The
first trial ended follow ng the conpletion of the evidence but
before the jury was charged when the trial judge granted a notion
for judgnent of acquittal based on the statute of |[imtations,
which is an affirmative defense under Connecticut law. On an
appeal by the State, the Connecticut Appellate Court determ ned
that the trial judge s ruling was based on an erroneous

interpretation of the statute, reversed the judgnment and remanded

for further proceedi ngs w thout deciding whether further



prosecution would be barred. See State v. Kruelski, 41 Conn.

App. 476 (1996). After the remand, petitioner noved to dism ss
based on the Doubl e Jeopardy O ause. The trial court denied the
nmotion, and the Connecticut Appellate Court affirned. See State

V. Kruelski, 49 Conn. App. 553 (1998). The Connecticut Suprene

Court granted certification to appeal and affirned by a vote of 3

to 2. See State v. Kruelski, 250 Conn. 1 (1999). The Suprene

Court of the United States denied certiorari and petitioner,
havi ng exhausted his state renedi es, now cones here. For reasons
expl ai ned bel ow, | conclude that the petition nust be denied.

The Doubl e Jeopardy Cl ause bars a retrial after a defendant
has been found not guilty by the trier of fact, even if the

acquittal is clearly erroneous. See Sanabria v. United States,

437 U. S. 54 (1978); United States v. Lynch, 162 F.3d 732, 735
(2d CGr. 1998). It also bars a retrial after a judicial
determ nation that the prosecution’s evidence is insufficient to

support a guilty verdict. See Burks v. United States, 437 U S 1

(1978); Fung Foo v. United States, 369 U S. 141 (1962).

However, not every mdtrial ruling granting a defendant’s notion
to dismss or for judgnent of acquittal bars further prosecution.

Under United States v. Scott, 437 U.S. 82 (1978), “a defendant is

acquitted only when ‘the ruling of the judge, whatever its | abel,
actually represents a resolution [in the defendant’s favor],
correct or not, of sonme or all of the factual elenents of the

of fense charged.”” 1d. at 97 (quoting United States v. Martin
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Li nen Supply Co., 430 U.S. 564, 571 (1977)).

In Scott, a notion to dismss the indictnent was granted at
the close of all the evidence in a jury trial “on the basis of
prei ndi ctment delay and the prejudice the district judge found

that it caused to defendant’'s case.” United States v. Scott, 544

F.2d 903 (6'" Cir. 1976)(per curiamj. The Sixth Crcuit held

that appellate review of the trial judge' s ruling was barred by

t he Doubl e Jeopardy C ause because the ruling was based on facts
established by the evidence at trial. 1d. at 903-04. The
Suprene Court disagreed. The Court explained that the trial
judge’s ruling did not erect a double jeopardy bar because (1)

t he def endant had chosen to seek term nation of the proceedi ng on
a basis unrelated to “factual guilt or innocence” and (2) the
ruling did not establish his lack of “crimnal culpability.” See
437 U. S. at 98-99. The dissenting justices argued that the

deci sion woul d create practical problens for courts attenpting to
determ ne the doubl e jeopardy consequences of favorable

term nations of crimnal proceedings based on various affirmative
defenses. See 437 U.S. at 114 (Brennan, J., with Wite, Mrshal
and Stevens, JJ., dissenting). The majority responded: “In other
ci rcunstances this Court has had no difficulty in distinguishing
bet ween those rulings which relate to ‘“the ultimte question of
guilt or innocence’ and those which serve ot her purposes. Stone
v. Powell, 428 U.S. 465, 490 (1976). W reject the contrary
inplication of the dissent that this Court or other courts are
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i ncapabl e of distinguishing between the latter and the forner.”
437 U.S. at 98 n. 11.

In light of Scott, the double jeopardy issue in this case is
whether the trial judge's ruling granting petitioner’s notion for
judgnent of acquittal based on the statute of limtations entails
a resolution in petitioner’s favor of either an essential el enent
of the offense charged or an issue that relates to the ultimte
guestion of factual guilt or crimnal culpability. |If it does,
it constitutes an acquittal for purposes of double jeopardy; if
it does not, it was subject to being set aside on appeal and the
j eopardy that attached when the jury was sworn still continues.

Resolving this issue is aided by careful review of the
argunments that were presented to the trial judge in connection
wWth petitioner’s notion and the trial judge' s disposition of
t hose argunents. Petitioner argued that the statute of
limtations barred conviction because (1) the evidence showed
that he nade the offer at issue on July 30, 1993, or at the
| at est, August 24, 1993, and (2) the warrant for his arrest was
not received for service by the police departnent until after
August 24, 1994. See Joint Record at 151-52. The State argued
in opposition that the offer was not made until August 24, 1993,
that the running of the one year limtations period was tolled
when the arrest warrant was issued on August 22, 1994, and that
even if tolling did not occur until the warrant was delivered for
service, the defendant had failed to prove that the warrant was
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not delivered for service until after August 24, 1994. See id.
at 155-56, 166, 169.

The trial judge agreed with the State that the evidence
showed that petitioner offered to nake a hone inprovenent in
violation of the statute on August 24, 1993. See id. at 171.1
However, the trial judge rejected the State’s position that the
running of the limtations period was tolled by issuance of the
arrest warrant on August 22, 1994. See id. at 172. Agreeing
with the defendant, the trial judge held that the running of the
[imtations period was not tolled until the warrant was actually
delivered to a proper officer for service. See id. at 173.
Based on testinony received at trial, the trial judge found that
the warrant was not delivered for service until August 25, 1994,
one day beyond the [imtations period, and therefore granted the
def endant’ s notion. See id. at 173-74.

As this summary shows, the only issue of fact the trial
judge resolved in petitioner’s favor was the issue of when the
warrant was delivered for service. That finding did not determ ne
in petitioner’s favor any of the essential elenents of the
offense with which he is charged. Nor did it resolve in his
favor an issue of fact bearing on the ultimte issue of factual
guilt or crimnal culpability. At nost, it resolved an issue of

fact that was relevant to, but not dispositive of, his procedural

! The trial judge did not exclude the possibility that the
jury could nmake a different finding. See Joint Record at 95.
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defense that the prosecution was not comenced in a tinely
manner.? Under the Scott test, such a determi nation does not
constitute an acquittal barring further prosecution.

Petitioner contends that the trial judge' s ruling
qualifies as an acquittal under Scott because the trial judge
found that the State’'s evidence was insufficient to rebut an
essentially factual defense. Scott states that there is an
acquittal when the prosecution fails to submt sufficient
evi dence to overcone a defense that “necessarily establish|es]
the crimnal defendant’s lack of crimnal culpability.” 437 U S
at 98 (citation omtted). There was no such failure of proof
her e.

Scott states that an acquittal bars further proceedi ngs when
““it is plain that the District Court . . . evaluated the
Governnment’ s evidence and determned that it was legally
insufficient to sustain a conviction.’” 437 U S. at 97 (quoting

Martin Linen, 430 U S. at 572).% |If the quoted | anguage is

2 The issue of when the warrant was delivered for service
was not dispositive because, as the State argued and the
Appel  ate Court subsequently held, the one year limtation period
is tolled as soon as a warrant is issued, provided the warrant is
executed w thout reasonable delay. In this case, it is
undi sputed that the warrant was issued on August 22, 1994, and
served on August 25, 1994. Gven those facts, the Appellate
Court concluded that there was no unreasonabl e delay in executing
the warrant as a matter of law. See 41 Conn. App. At 487.

3 In Lynch, the Court of Appeals referred to this |anguage
and stated that “Wat is decisive for double jeopardy purposes is
that the ruling represents a ‘judgnment . . . by the court that
the evidence is insufficient to convict.’” (citations omtted).
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interpreted to refer to evidence offered to rebut a procedural
defense, it provides support for petitioner’s claim However, it
is difficult to see how that interpretation can be reconciled
with the Court’s statenents in Scott that a mdtrial ruling
requested by a defendant is an acquittal only if it relates to an
essential elenment of the offense or establishes a |ack of factual
guilt or crimnal culpability and is not based on other
consi derations. WMoreover, such an interpretation would be
difficult to reconcile with the Court’s rejection of the double
jeopardy claimpresented in Scott. As nentioned earlier, the
di sm ssal of the indictnent in that case was based on a finding
that the defense had been prejudiced by preindictnment delay. In
making that finding in light of all the evidence received during
the trial, the trial judge inplicitly determ ned that the
evi dence presented by the governnent was insufficient to rebut
t he defense. See 544 F.2d at 903.°

Petitioner attenpts to distinguish this case from Scott on
the ground that the notion to dismss filed by the defendant in
that case raised issues for the judge al one, whereas under
Connecticut law the statute of |limtations provides a defense

that calls for factfinding by the jury. The case he relies on,

162 F.3d at 735.

“ Notably, on the remand fromthe Supreme Court, the Court
of Appeals affirnmed the judgnent for the defendant on the ground
that the trial judge s finding was not clearly erroneous. See
United States v. Scott, 579 F.2d 1013 (6'" Gr. 1978).
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State v. Ali, 233 Conn. 403 (1995), states that “the question of

whet her the execution of the warrant was reasonable is a question
of fact for the jury.” 1d. at 415-16. As we have seen, that is
not the issue the trial judge decided here. But putting that

asi de, petitioner does not explain why the distinction he draws
between this case and Scott should affect application of the
Scott test, and in terns of the val ues protected by the Double
Jeopardy Clause it is not clear that it should. The dissenters
in Scott enphasized that the notion to dism ss presented there
could be ruled on only after factual developnment at trial, see
437 U. S. at 81, and that other nore traditional defenses |like the
statute of limtations are “routinely submtted to the jury.”

Id. at 82.°

This case is like Wlkett v. United States, 655 F.2d 1007,

1012 (10" GCir. 1981), where the trial judge granted a notion to
dismss filed by two defendants at the end of the governnent’s
case based on | ack of proof of venue. See id. at 1012. When

t hose defendants were once again indicted for the sane offense in

a different district, they clainmed that the term nation of the

5 If the trial judge in this case had charged the jury that
delivery of the warrant was necessary to toll the running of the
statute of limtations and the jury returned a general verdict of
not guilty, the verdict would be unreviewable. That disparity
does not help petitioner because the fact remains that he asked
the trial judge to take the case fromthe jury and dismss it on
a basis unrelated to guilt or innocence. Scott states that
“where a defendant prevails on such a notion, he takes the risk
that an appellate court will reverse the trial court.” 437 U S.
at 100 n. 13.



previous trial based on | ack of venue barred further prosecution.
Applying the Scott test, the Tenth Circuit considered whether the
def endants had brought about di sm ssal of the previous indictnment
on a basis other than adjudication of guilt or innocence. |d.
After observing that venue in federal crimnal cases is a
question of fact to be proven by the governnent by a
preponderance of the evidence, the Court wote:
Venue is, of course, unlike the substantive facts

whi ch bear on guilt or innocence in the case. Venue is

whol Iy neutral; it is a question of procedure, nore

than anything else, and it does not either prove or

di sprove the guilt of the accused. Thus, [the

def endants] did not as a result of the action in the

trial court have a resolution of sonme or all of the

merits of the offense charged. The term nation of the

case was not “a resolution, correct or not, of sone or

all of the federal elenents of the offense charged.’”

(citations omtted).
655 F.2d at 1011-12.

In this case, as in Wlkett, petitioner asked the trial
judge to termnate the trial on a basis unrelated to the el enents
of the offense or the ultimate issue of factual guilt or
i nnocence. His notion was granted over the State’ s objection.
There is no claimthat the notion should have been deci ded before
j eopardy attached or that the trial judge acted on his own. The
ruling relates to a procedural issue, albeit one that is usually
decided by the jury. And the ruling does not establish
petitioner’s lack of crimnal culpability. To the contrary, in
the course of ruling on petitioner’s notion, the trial judge said

he had “no doubt” that petitioner attenpted to performa honme
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i nprovenent w thout having a certificate of registration. Joint
Record at 171. In light of all these factors, the ruling does
not constitute an acquittal barring further prosecution.?®
Permtting a retrial in this case is consistent with the
bal anci ng of interests approach adopted in Scott, which weighs a
defendant’s interest in avoiding further proceedi ngs agai nst the
public interest in “assuring that each defendant shall be subject
to a just judgnent on the nerits of his case, w thout ‘enhancing
the possibility that even though innocent he may be found

guilty.”” Scott, 437 U S. at 101 (quoting Green v. United States,

355 U. S. 184, 188 (1957)). Allowing the State to proceed w |

not deprive petitioner of the benefit of a favorable finding

6 In United States v. Maker, 751 F.2d 614 (3¢ Cir. 1984),
the Third Crcuit held that the Double Jeopardy C ause does not
bar further prosecution when a trial court, as a result of |egal
error, termnates a trial based on a finding that the prosecution
cannot prove a fact it need not prove to obtain a conviction.

Id. at 624. In Lynch, the Second Circuit declined to follow that
approach in the context of an appeal froma judgnment of acquittal
entered after a bench trial where the challenged finding of fact
related to guilt or innocence. See 162 F.3d at 735 (“It does not
matter that this factual finding was arrived at under the

i nfl uence of an erroneous view of the law. ”), and id. at 746
(Feinberg, J., dissenting)(“Because this extra factor was not
necessary to prove . . . guilt, the governnment’s failure to prove
it does not bar this appeal.”)(citing Maker). \Wether the Second
Circuit would follow the Third Crcuit’s lead in the context of
the present case is an open question. That question does not
have to be reached unless the trial judge' s determ nation that
the warrant was not delivered until after August 24, 1994 is
deened to be in the sane category for doubl e jeopardy purposes as
a finding of fact on an essential elenent of the offense. It does
not belong in that category because it does not relate to
crimnal culpability, which is the Scott test for determning
whet her a ruling based on an affirmative defense constitutes an
acquittal. See 437 U S. at 98 and n. 11.

10



relating to guilt or innocence.” On the other hand, precluding a
retrial would deprive the State of "one conplete opportunity” to
obtain a conviction. See Scott, 437 U S. at 100 (quoting Arizona

v. Washington, 434 U S. 497, 509 (1975)).

Even if petitioner’s double jeopardy claimhas nerit, he can
obtain relief only if the Connecticut Suprenme Court’s decision
rejecting his claimis contrary to, or involves an unreasonable
application of, clearly established federal |aw, as determ ned by
the Suprenme Court of the United States. See 28 U S.C. §

2254(d)(1); Wlliams v. Artuz, 237 F.3d 147, 151 (2001)(citing

Wllianms v. Taylor, 529 U S 362 (2000)). In light of the points
and authorities discussed above, | cannot say that the
Connecticut Suprene Court’s decision is contrary to the
principles set forth in Scott.® Nor can | say that it
constitutes an unreasonable application of the Scott test of what

constitutes an acquittal for purposes of double jeopardy when the

" Permtting a retrial does give the State anot her
opportunity to convince a factfinder that the date of the
vi ol ati on was August 24, 1993, as alleged in the information,
rather than July 30, 1993, as clained by petitioner in the first
trial in support of his statute of limtations defense. However,
the trial judge found that the State’'s evidence was sufficient to
prove that the offer was nade on the |later date and petitioner
does not contend that the State has gained any unfair advantage
by having tried that issue before.

8 Long before Scott, the Suprene Court held that an
unappeal ed di sm ssal based on the statute of Iimtations barred a
second indictnent. See United States v. Qopenheiner, 242 U S. 85,
87-88 (1916). To the extent that decision would bar further
prosecution in this case, it is inconsistent with Scott.
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def endant obtains a disn ssal based on an affirmati ve def ense.
Accordingly, the petition is hereby deni ed.

So ordered this 31st day of My 2001.

Robert N. Chatigny
United States District Judge
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